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Re:  Reauest Under the Freedom of Information Act for Records Concerning Ghost Detainge .

Memoranda, Deparmment of Defense Detainee Reporting, Reports to Certain UN. Compmittees,
and the Draft Convention on Enferced Disgppearance

Dear Freedom of Tnformation Officer:

This Jetter constitutes a request (“Reqnest”) pursuant to the Freedom of Information Act,
510.5.C. § 552 (“FOIA™). The Reqguest is submitted on bohalf of Ammesty International (“AT")
and Washington Square Legal Services, Inc. (“WSLS”). Alis a non-government organization
and a warld-wide movement of members who campaign for internationally-recognized human
rights. WSLS is the corporation that Honses the International Human Rights Clinic (“the Clinic™)
of the New York University School of Law (“NYU Law School”). The Clinic is a project of
NVYU Law School’s Center for Fuman Rights and Global Justice (“CHRGI™).

We are filing this request simultaneously with the Department of Defense (incloding its
components, the Department of the Army, Navy and Air Force, the Marine Corps, and the
Defense Intelligence Agency), the Department of Justice (including its components, the Federal
Buresu of Investigation and Office of Intelligence Policy and Review), the Department of State,
the Central Intslligence Agency, and the Depattment of Homeland Security (including its
components the Office of Intelligence and Analysis, the Directorate for Policy, 1.8, Iminigration
and Customs Enforcement, U.S. Citizenship and Immigration Services, U.S. Coast Guard, aand
{1.8. Customs and Border Protection), By this letter, we also request expedited processing
pursuant fo § U.8.C. § 552(a)(6X(E).

We are seeking the opportunity to inspect and copy, if necessary, all records in the
possession of the Department, incloding any officers, divisions or bureaus thereof, on the topics
Hsted below. .

Wilmer Cuder Pickering Hale and Do pre, 2445 M Streer, NW, Washingron, DC 20037
Beltimore  Bofing  Ben Boston  Brussels  London  Munsich  NewYerk  Nonhem Virginia  Oxdord  Palo Ao Waltham  Washingion
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Definitions
For purposes of this request, the following terms shall be understood as described below:

The term “records™ includes any and all repotts, statements, examinations, memoranda,
correspondence (incinding electronic mail), designs, maps, photographs, microfilms, computer
tapes or disks, rules, regulations, codes, handbooks, manuals, o guidelines,

The teym “government official” includes any U.8. government employee, and any person
providing services to any agency of the United States government on & confractual basis,
regardless of his or her rank or ability to speak or make decisions on bebalf of the U.S.
goverpment.

The term “foreign official” includes any foreign government employee, and any person
providing services to any agency of a foreign government oo a confractnal basis, regardless of
his or her rank or ability to speak or make decisions on behalf of the foreign govemment,

The term “communication” means the giving, receiving, transmitting, or exchanging of
information, including, but not limited to, any and all written, printed, telephonic, elecironic, and
in-person conversations by and with any person, and/or telk, gestures, or documents which
memortialize or refer to any cormmmunications.

The term “detainee™ means any person deprived of their liberty by ohe or more
individuals or agencies who is prevented by any means from leaving the place in which he or she
ia being held. The term “detention” means depriving any person of their liberty such that they
are prevented by any means from leaving the place in which they are held.

The term “place of detention” means any place of facility in which a “detainee” is kept,
inside or outside the United States, regardless of whether it is officially recognized as a place of
detention.

Usiless otberwise specified, this request relates 10 all records generated between
Septemiber 11, 2001 and the present.

USI1DOCH 562257 1vE
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Memeoranda of Understanding

The pratice of persons being kept as “off-the-record” detainees in military prisons has
been well documented. | In this context, “ghost” or “wnregistered” detainess are understood to
refer to those detainees who were at some point during their detention, or remain: not
“officially” registered at military facilities; “kept off the books”; and/or denied access to the
Internarional Committee of the Red Cross (JICRC).? Documents produced by the Department of
Defense on March 3, 2005 purstiant to an ACLU FOJA request’ and 2 redia report in the

) See Josh Witits, Army, CIA Agreed on 'Ghost’ Prisoners, WASH, POST, Mar. 11, 2005, at A16. See also Jane
Mayer, A Deadly Interrogation: Can the C.LA, Legally Kill a Prisoner?, NEW YORKER, Nov. 14, 2005, at 44
(discussing the practice, particularly with respect to the death of Manadel al-Jarnadi). See also the following
Deparument of Defense docnments released 10 the American Civil Libertes Union (ACLU) pursuant 10 a Freedom
of Information Act request, all available ar hitp:/www.acluorg/ortefoia/released/030905/: Transcript of
deposition of Brig. Gen. Janis L, Kurpinsid, Appondlx to Fay/Jones/Kern Report (Tuly 18, 2004); Statement of
MNE-1, C2, DVIR CW?2, Annex to Fay/Jones/Kern Report (Tune 16, 2004); Sworn Statement of E-5, 510tk Mi Bn,
Annex. to Pay/Tones/Kem Report (Tune 4, 2004); Sworn Statsment of 372nd MP Co SPC, Annex to Fay/Tones/Kern
Report (May 7, 2004); Sworn Stateruent of 372nd MP Co SPC, Aghex to Fayfones/Kern Report (May 7, 2004);
Sworn Stateent of [UNREADABLE], Anuex to Fay/Jones/Kern Report; Sworn Statement of Deputy CJ2, CITE-T,
Annex to Fay/Jones/Kern Report; Swom Statement of SGT, 372nd MP, Camp Vietory, Annex to Fay/foues/Rern
Report (May 7, 2004); Sworn Statement of SPC/E4, B Co., 66th MI Gronp, 202nd Mi BN, Anuex to
FaylJones/Kern Report (May 24, 2004); Sworn Statement of SGT, Member of GTMO team, “Shut Up Group,™
Annex to Fay/Jones/Kern Report (Tune 4, 2004); Swomn Statement of CW2, A/519(h MI Bx, Annex to
Fay/Sones/Kem Report (May 19, 2004); Swomn Statement of SGT, 372nd MP Co, Anncx to Fay/Jones/Kern Report
(May 7, 2004}; Statement, of B/Co, 470th MI Grp. SGT, Annex to Fay/fones/Kem Report (May 1R, 2004), See
fierther HuMaN RIOHTS FIRST, BEHIND THE WIRE! AN UPDATE TO ENDING SECRET DETENTIONS 6 (2005), available at
hups/wrarw. bomantightsfirst org/us_taw/PDF/belind-the-wire-033005.pdf (providing overview of the practice of
ghosting in militery facilities); HUMAN RIGHTS WATCH, THE UNITED STATES' DISAPREARED: THE CIA'S LonNg-
TERM “GHOST DETAINERS" 5-15 (2004), available az httpsfwww, brw org/backgrounder/usa/us 1804/0s1 004 pdf
(outlining practice of keeping CIA prisonets in military detention generally).

I,

3 See Swom Statement of [UNREADABLE], Apnex to Fay/fones/Kern Report, in Departmest of Defense FOIA
Relpase, at 000719-000725, avatlable at hup:iwww.acly orefiortuetola/released/030905/ (“OGA. and TF-121
routinely brovght in detainees for a short period of time, The A/519th soldiers initiated the teom ‘ghost.' They stated
they used this term as the detainees were not in-processed in the normal way via the MP databage asd were not Yot
categorized. It was difficult to wack these particuler detainees and T and other officers recommended that a
Memorandum of Undefetanding be weitten up between OGA, the 205th ML BDE and the 800th MP BDE to esiablish
procedures for » ghost detaince™); Sworn Statement of Deputy CF2, CTTE-7, Annex to Fuy/Jones/Kern Report, in
Department of Defense FOIA Release, at 000726-000729, available at

Wt fwarw.achy oreftomurefolafrelensad/030905/ (... in reference to Ghost detainees, OGA would bring in
detainees for a short period of time, [REDACTED] brought them in. These particular ghost detaitiecs were not yet

USIDOCE 5622371}
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Washington Post dated March 11, 2005* indicate that this arrangement for “ghosting” was not
“sd hoc™ but was embodied in a Memorandum of Understanding (MOU) between military
officials and the CTA.® The exact contours of this arrangement are not publicly known as a copy
of this MOU was not included in the documents released by the Department of Defenss.?

Records Requested

‘We seek the following records relating to the arrangement described above:

1. Anymemorsndum of understanding, or other record teflecting an Azréement or proposed
agreement between agencies, or betwéen any agency and ady siibdivisiod or official, conceining
.the handling of ghost or unregistered detaifiees, This includes but is not limited to:
(2) Any record reflecting communications about whether or not 10 draft any

memorandum of understanding or agreement regarding vnregistered or ghost
detainees.

(b  Any record reflecting communications about the content of any memorandum of
wnderstanding or agreement regarding unregistered or ghost detainees.

2. Any record reflecting a policy, whether fotima] or informal, about the reception,
detention, or movemen! of unregistered or ghost detainees.

3. Any memerandum of understanding, or other record reflecting an agreement between any
agencies, or between any subdivision or official or any other agency, regarding the traasfer of
detainees from the custody of one agency to that of another.

categorized and OGA was warking on that, Tt was very difficult keeping track of these OGA because they were pot
processed unti] OGA decided to turm them aver to vs. COL PAPPAS was not happy with that procedure.
[REDACTED] recommended that a Memorandura of Understanding be written up between OGA and M ox the
procedures o drop off & ghost detaince. COL PAPPAS met with OGA and TF-121 and the memorandum on
procedures for dropping ghost detinges wos signed™),

% Yosh White, Armpy, CIA Agreed on 'Ghost’ Prisoners, WASH. POST, Mar, 1}, 2003, at A1,

1d.

§ Prass Release, American Civil Libertios Union, Newly Released Army Doouments Point to Agresment Between
Defanse Department and CIA on "Ghost” Detainees, ACLU Says: Declassified Annexes to Fay Report, Which

Denied Link, Contain Further Evidente of Bruta} Army Abuses (Mar. 10, 2003), avallable at
tp/iwww,acty,org/safefree/ general/17597prs200503 10 huml,

USIDOCE 56238117l
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Department of Defense Detainee Reporting

The Ronald W. Reagan Netionsl Defense Anthorization Act for Fiscal Year 2005, Pub.
L. No, 108-375, 118 Siat, 1811 (2004) (“the Act™), Tequires the Department of Defense to submit
an anmmal report reganding certain detainees.

Records Reanested

4. Anyrtecord generated in connection with the reporting requirement under Section 1093(c)
of the Act, tegardless of whether or not such record was actually submitted in the final repoxt,
and any record submitted to the Committee on Armed Services of the Senate and the Committee
on Armed Services of the House of Representatives pursuant to Section 1093(c) of the Act.”
This includes but is not limited to records reflecting:

(&) Any notice of investigation into any viclation of international obligations or laws of
the United States regarding the treaiment of individuals detained by the U.S. Armed
Forces or by a person providing services to the Department of Defense on a
contractual basis.

) Aoy discussions regarding whether any nvestigation described in Keguest 4(z)
shounld be reported. '

(¢) The number of detainees held in Department of Defense custody, or released from
Department of Defense custody during the time period covered by the report,
broken down into the greatest numbey of time intervals for which such information
is available,

(@ The number of detainees detained by the Department of Defense as “enemy
prisoners of war,” “civilian luterness,” and “unlawful combatants,” broken down
into the preatest numtber of tme intervals for which such information is available.

(¢) The number of detainees detained by the Department of Defense under any status
other than “enemy prisoners of war,” “civilian internees,” and “wnlawiul

* Section 1093(e) of tue Act mandates that the reports “be submined, to the extent praciicable, in unclassified form,
but snay inclode o classified annex ag necessary to protect the national security of the United States.” To the extent
any records or portions of records responsive to this request are classified, please provide basic information as to the
dafe, sender, recipient, and subject matter of the classifled records.

USTDOCS 5622511v]
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combatants,” broken down into the greatest number of time intervals for which such
information is available,

()  The transfer or proposed transfer of detainees by the Department of Defense to the
jurisdiction of other countries, and the countries to which those detainees were

ransierred.

(2) Any communications regarding decisions to include or not include information in
the Depanment of Defense’s report under Section 1093(c) of the Act and decisions
as to whether to submit any information in mclassified or classified form pursuant
t0 Section 1093(d) of the Act.

United States Report to the Coimpittee Against Torture

On May 6, 2005, the U,S. submitted its Second Periodic Report fo the United Narions
(“U.N.") Comynittes Against Torture, as reguired by the Convention Against Torture and Other
Cruel, Inhuman or Degrading Treatment or Punishment. '

Recopds Reguested
All records reflecting:

5. Communications regarding the United States” Second Periodic Report to the Committee
Against Torture, including but not Hemited to: ‘

(2) Commuications regarding whether any individual, place of detention, or practice
should be mentioned or discussed in the report 1o the Committee Against Tormure,

(b) Comrnunications wifh r foreign government, or agency of 4 foreign povernuent,
regarding any provision of the Convention Against Torture and Other Cruel,
Tehuman or Degrading Treatment or Pupishment relating to apprehension, transfer
and detention, (including Articles 1, 3, 5, 16), or whether any individual, place of
detention, or practice should be mentoned or discussed in the report.

(¢) Proposed language or earlier drafts of the report to the Committee Against Torture,

Uniited States Report o the Hyman Rights Commitiee

On November 28, 2003, the 1.8, submitted its Third Perjodic Report to the U.N. Humaa
Rights Committee, as required by the International Covenant on Civil and Political Rights.

USIDOCSE 5622511+
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Records Reqnested
All records reflecting:

6. Commuuications regarding the United States” Third Periodic Repott to the Human Rights
Committee, including but pot limited to!

(2) Communjcations regarding whetber any individual, place of detention, or practice
should be mentioned or discussed in the report to the Hlmnan Rights Commitiee.

() Comraupications with a foreign government, or agency of a foreign government,
regarding any provision of the International Covenant on Civil and Political Rights
relating 1o apprebension, transfer and detention, (inclnding Axticles 6,7, 9), or
whether any individnal, place of detention, or practice shounld be mentioned or
discussed in the report.

{(¢) Proposed language or earlier drafts of the report to the Human Rights Committee.

The Convention on the Profection of all Persops from Enforced Disappearance

On September 23, 2005, a U.N. working gronp concluded the draft text of the Convention
on the Protection of all Persons from Enforced Disappearance. In 2006, the draft convention will
be subrmitted to the U.N. Commission on Human Rights and the U.N. General Assembly, before

being opened for signature and ratification,

Records Regnested

7. Axy record reflecting commurications regarding the negotiation or drafting of the draft
Convention on the Protection of all Persons from Enforced Disappearance,

8, Any record reflecting communications with a foreign government, or an agency or
official of a foreign government, regarding the drafting of the draft Convention on the Protection

of all Persons from Enforced Disappearanee,

The requestors qualify as “representatives of the news media” and the records sought are
not for commercial use. Moreover, this Request “is likely to contribute significantly to the
public understanding of the operations or activities of the government and is pot primarily in the
commercial interest of the requester(s).” 5U.8.C. § 552(a)(4)(A)(i1).

USIDOCS 562251 1ve



Case 1:07-cv-05435-LAP  Document 119-4  Filed 11/15/2008 Page 8@){1}‘1]{30

04/25/2006 15:41 FAZ 817 526 5000 W CPHAND D LLP

WILMERHALE

FOIA Reguest
April 25, 2006
Page 8

Ammnesty International is a non~government organization and a world-wide movement of
members who campaign for internstionally recogaized human rights. Al publishes reports,
press-briefings, newsletfers and urgent action requests informing the public about human rights,
including the prohibition on torture and the prohibition on disappearances. Al also disseminates
information through its website www.amnesty.org.

The Cepter for Human Rights and Global Justice is a research cenfer af NYU Law
School. CHRQGY alms to advance humean rights and respect for the rule of law through advocacy,
scholarship, edncation and training, CHRGJ publishes reports and operates a website
www.riyuhr.org discussing human rights issues,

The International Fuman Rights Clinic is a project of CHRGY and an official program at
NYU Law School, composed of sindents and directed by clinical professors, who engage in
research and advocacy on human yights issues.

Washington Square Legal Services is a not-for-profit corporation that houses the clinical
program of NYU Law School.

The requestess plan to dissenainate the information disclosed as & result of this FOIA
request through the channels described above,

Expedited processing is warranted as there is & “compelling need” for the records sought
in this request. 5U.S.C. § 552(2)(6)E)DT). The requesters are primarly engaged in
“dissexninating information” and there s an “urgency to inform the public concerning the actual
or alleged Federal Government Activity.” 5 U.S.C. § 552(a)(6)(E)(v)(AD). See also 32 CF.R. §
286 4(d)(3)I) (DOD); 6 C.FR. § 5.5(d)(1)Gi) (DHS), 28 CFR. § 16.5(d)(1)(ii) (DOX); 22
CFR. § 171.12(b)}2) (DOS).

Al is primarily engaged in disserninating information about hirman rights, through its
reports, newsletters, press-briefings, vrgent action requests, and on its website. CHRGY is
engaged in disseminating information about human rights, including in particular, the Federal
Government’s role in upholding human rights. As indicated above, this inforrmation is
disseminated through published reports and CHRGI's website. The Clinic actively supporis this
work, and WSLS houses the clinic. As reflected in the media reports discussed above, there is an
wrgent need to provide the public with information relating to the U.S. government’s practices
concerning unregistered or ghost detainees.

US1DOCYH 562251 1vi
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There is also a “compelling need” because failure fo obtain the records on an expedited
basis “conld reasorably be expected to pose an imminent threat to the life or physical safety of
an individeal.” 5 U.S.C. § 552()(6)E)™)(@). See also 32 CFR. § 286.4(d)(3)H) MOD); 6
CER. § 5.5((1E OHS); 28 CER. § 16.5@(1E) (DON; 22 CFR § 171.12(0X1) (DOS).
This Request arises in the contexs of allegations of ongoing uniawiul detention and abuse of
individuals with the involvement of 1.8, agents abroad. Failure to publicly expose and thexeby
halt the practices prompting this Request conld reasonably be expected to pose an imminent
threat to the physical safety and lives of such individuals.

Expedited processing is also warranted because this request involves “[a] ruatter of
widespread and exceptional media inferest in which there exist possible questions about the
government’s integrity which affect public confidence.” 28 CER. § 16.5(H1XEv).

Al and WSLS certify that the foregoing statements regarding the basis for expedited
processing are true and correct to the best of their knowledge and belief. 5 U.S.C. §
552(a)(6XE)(v). See also 32 C.ER. § 286.4(d)(3)(iii) (DOD); 6 CF.R. § 5.5(d)(3) (DHS); 28
C.E.R. § 16.5(8)(3) (DON); 22 CF.R § 171.12(b) (DOS).

# h &

¥f this Request is denied in whole or pat, we ask that you justify all deletions by
reference to specific exernptions of the FOlA. We expect release of all segregable portions of
otherwise exempt material. We also reserve the right to appeal a decision to withhold any
information or to deny a waiver of fees.

As indicated above, we are applying for expedited processing of this Request,

Notwithstanding your determination of that application, we look forward o your reply to the
Reguest vithin twenty (20) days, as required under 5 U.S.C. § S52(a)(6)(A)GE).

USI1DOCS 56225H1v)
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Thank you for your prompt atiention, Please direct all guestions and future responses 100

A THERB\IE K RONIS

oumsel to Amnesty Intematzonal Usa
WitmerHale

24435 M Street Washington, D.C. 20037
Tel: (202) 663-6380

Fax: (202) 6632-6363

B-meil; catherine.ronis @ wilmaerhele.com

1f you rieed someone o reach by telephone or email, you may also contact Kyle
DeYoung at WilmetHale at (202) 663.6785.

Sincerely,

cv-—»//fw%

CURT GOERING
Deputy Director
Amsesty International USA
5 Penn Plaza
New York, NY 10001
" Tel; (212) B07-8400
Fax: (212) 627-1451
B-meil: cpoeting@aiuss.org

MARGARET L. SATTERTHWAITE
Washingion Square Lepal Services, Inc.
Ca-Director, International Hurman Rights Clinic
Frculty Director, Center for Human Rights &
Global Justice

NYU School of Law

245 Sullivan Streat

New York NY 10012

Tel: (212) 998-6657

Fax: (212) 9934031

E-mail: margaret.satterthwaite @nyu.edu




